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REPUBLIC OF KENYA
IN THE HIGH COURT AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
HCCHR PET E538 OF 2023

TRANSPARENCY INTERNATIONAL........coooiiiiiiiinn, 18T PETITIONER

KENYA HUMAN RIGHTS COMMISSION......cccccecvineinirencinnens 2ND PETITIONER
KATIBA INSTITUTE. ... 3RD PETITIONER
AFRICA CENTRE FOR OPEN

GOVERNANCE (AFRICOG)... ..ot 4T™H PETITIONER

\%

DIRECTOR OF PUBLIC PROSECUTIONS.......ccccceininiininreene. 15T RESPONDENT
GEOFFREY OBIRI. ..., 2ND RESPONDENT
OLIVER MUREITHI. ..., 3RD RESPONDENT
LAW SOCIETY OF KENYA. ..ot e INTERESTED PARTY

CERTIFICATE OF URGENCY
I Ochiel ] Dudley, Advocate, certify this matter urgent because:

1. This case seeks accountability for the “reckless dereliction of duty” by
prosecution counsel” in the Kshs 63 billion Arror and Kimwarer dams case
(R v Henry Rotich & Others Milimani CMC Anticorruption Case No 20 of 2019).
The counsel failed to call witnesses citing “firm instructions not to proceed
with the matter” The court acquitted the nine accused persons but called for
accountability of the prosecution counsel for the prosecutorial misconduct.

2. Petitioners seek, therefore, to lift the immunity of the prosecutorial counsel
and to hold them personally liable if the accused persons claim damages for
malicious prosecution.

3. Although the public has already lost Kshs 63 billion, it could lose more if,
despite this petition, the accused persons sue and are paid damages for
malicious prosecution from the public purse. The urgency is plain: the matter

should be admitted for a recess hearing.

Dated at Nairobi on 29 of December 2023

Ochiel Dudley
Advocate for the Petitioners



Drawn and filed by

Ochiel Dudley, Advocate

House No. 5, The Crescent, off Parklands Road

P. O. Box 26586-00100, Nairobi
litigation(@katibainstitute.org /ochieljd@katibainstitute.org
+254731 740 766

To be served on:

Director of Public Prosecutions
Ragati Road, Upper Hill,

P. O. Box 30701-00100 Nairobi
info@DPP.go.ke

Geoffrey Obiri

Oliver Mureithi
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REPUBLIC OF KENYA

IN THE HIGH COURT AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
HCCHR PET E938 OF 2023

TRANSPARENCY INTERNATIONAL...........oooiin, 18T PETITIONER

KENYA HUMAN RIGHTS COMMISSION......cccccovvnnnininininininn 2ND PETITIONER

KATIBA INSTITUTE......oooiii e 3RD PETITIONER

AFRICA CENTRE FOR OPEN

GOVERNANCE (AFRICOG).....cciiiiiiiiiiiiiiii i, 4T™H PETITIONER

\Y

DIRECTOR OF PUBLIC PROSECUTIONS.......ccccceoeuiuiiiiiinaans 15T RESPONDENT

GEOFFREY OBIRI... ..o 2ND RESPONDENT

OLIVER MUREITHI. ... 3RD RESPONDENT

LAW SOCIETY OF KENYA.......ooooii INTERESTED PARTY
CHAMBER SUMMONS

Let all parties attend the Honourable Court virtually on the .................... day of

by the Applicants for orders:
a) This application be certified urgent and be heard ex parte in the first instance.
b) This matter be admitted for hearing during this court’s December recess.

Which application is based on the reasons:

1. Petitioners seek accountability for the “reckless dereliction of duty” by
prosecution counsel” in the Kshs 63 billion Arror and Kimwarer dams case (R
v Henry Rotich & Others Milimani CMC Anticorruption Case No 20 of 2019).

2. Petitioners sue to lift the immunity of the prosecution counsel and to hold
them personally liable if the accused persons sue for malicious prosecution.

3. Although the public has already lost Kshs 63 billion, it could lose more if,
despite this petition, the accused persons sue and are paid damages for
malicious prosecution from the public purse.

4. The urgency is plain: the matter should be admitted for a recess hearing.

Dated at Nairobi on 29 of December 2023

Ochiel Dudley
Advocate for the Petitioners
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REPUBLIC OF KENYA

IN THE HIGH COURT AT NAIROBI

CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
HCCHR PET E538 OF 2023

TRANSPARENCY INTERNATIONAL......coooiiiiiiiiiiia, 1ST PETITIONER

KENYA HUMAN RIGHTS COMMISSION......cccccecvineininincinnens 2ND PETITIONER
KATIBA INSTITUTE. ..o 3RD PETITIONER
AFRICA CENTRE FOR OPEN

GOVERNANCE (AFRICOG).. ..t e e e 4T™H PETITIONER

\%

DIRECTOR OF PUBLIC PROSECUTIONS.....ccccccoiriiiiiiiiniennns 15T RESPONDENT
GEOFFREY OBIRI.....co e, 2ND RESPONDENT
OLIVER MUREITHI. ... 3RD RESPONDENT
LAW SOCIETY OF KENYA ..ottt INTERESTED PARTY

NOTICE OF MOTION
TAKE NOTICE that this court will be moved on the __ day of 2023 for the
hearing of the Petitioner’s application for orders that:

a) This matter be and is certified urgent.

b) Pending hearing of this application, a conservatory order
does issue stopping any public official from paying from any
public funds, any damages for malicious prosecution in the
Kshs 63 billion Arror and Kimwarer dams case (R »
Henry Rotich & Others Milimani CMC  Anticorruption Case
No 20 of 2019).

c) Pending hearing of the Petition, a conservatory order does
issue a conservatory order does issue stopping any public
official from paying from any public funds, any damages for
malicious prosecution in the Kshs 63 billion Arror and
Kimwarer dams case (R » Henry Rotich & Others Milimani
CMC Anticorruption Case No 20 of 2019).

d) The court be pleased to consider swo moto whether this
petition raises a substantial question of law under Article

165(4).

Which application is founded on the grounds that:
1. Petitioners seeck accountability for the “reckless dereliction of duty” by

prosecution counsel” in the Kshs 63 billion Arror and Kimwarer dams case (R
v Henry Rotich & Others Milimani CMC Anticorruption Case No 20 of 2019).
2. Petitioners sue to lift the immunity of the prosecution counsel and to hold

them personally liable if the accused persons sue for malicious prosecution.
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3. Although the public has already lost Kshs 63 billion, it could lose more if,

despite this petition, the accused persons sue and are paid damages for
malicious prosecution from the public purse.

4. There is no guarantee that the ODPP, Geoffrey Obiri, or Oliver Mureithi
would refund the public if the petition succeeds yet the public is sued and
pays up for malicious prosecution caused by the ODPP’s reckless dereliction
of duty.

5. Article 10 and 201(1) require prudent and responsible use of public money.

6. A conservatory order is therefore necessary barring any claim against the
public or payment of public funds for malicious prosecution in the Arror and
Kimwarer dams case (R » Henry Rotich & Others Milimani CMC Anticorruption
Case No 20 of 2019) until the conclusion of this case.

Dated at Nairobi on 29 of December 2023

Ochiel Dudley

Advocate for the Petitioners
Drawn and filed by
Ochiel Dudley, Advocate
House No. 5, The Crescent, off Parklands Road
P. O. Box 26586-00100, Nairobi
litication(@katibainstitute.org /ochieljd@katibainstitute.ore
+254731 740 766
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REPUBLIC OF KENYA

IN THE HIGH COURT AT NAIROBI

CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
HCCHR PET ES538 OF 2023

TRANSPARENCY INTERNATIONAL......coiiiiiiiiii e, 18T PETITIONER

KENYA HUMAN RIGHTS COMMISSION.....cccccooveeieeieecreeireeeenn 2ND PETTTIONER

KATIBA INSTITUTE....co i e 3RD PETITIONER

AFRICA CENTRE FOR OPEN

GOVERNANCE (AFRICOG).. ..t e e e 4TH PETITIONER

A\

DIRECTOR OF PUBLIC PROSECUTIONS.......ccooeeevveeveereeevreennen. 1ST RESPONDENT

GEOFFREY OBIRI. ... i, 2ND RESPONDENT

OLIVER MUREITHI. ... ..o i, 3RD RESPONDENT

LAW SOCIETY OF KENYA. ..t ciie i INTERESTED PARTY
PETITION

1. Introduction

5. This case seeks accountability for the “reckless dereliction of duty” by
prosecution counsel” in the Kshs 63 billion Arror and Kimwarer dams case (R
v Henry Rotich & Others Milimani CMC Anticorruption Case No 20 of 2019).  The
prosecution counsel failed to call witnesses citing “firm instructions not to
proceed with the matter” The court acquitted the nine accused persons but
called for accountability of the prosecution counsel for the prosecutorial
misconduct.

0.  Petitioners seek, as a result, to lift the immunity of the prosecutorial counsel
and to hold them personally liable if the accused persons claim damages for
malicious prosecution.

2. Parties
2.1 Petitionetrs

7. Transparency International Kenya, the 15t Petitioner, is a not-for-profit organisation
founded in 1999 to develop a transparent and corruption-free society through good
governance and social justice.

8.  Kenya Human Rights Commission (KHRC), the 20 Petitioner, is a nongovernmental

organisation whose objectives include promoting human rights and fundamental
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treedoms, good governance, and democracy.

Katiba Institute, 3¢ Petitioner, is a constitutional research, policy, and litigation

institute formed to further the implementation of Kenya’s 2010 Constitution.

Africa Center for Open Governance (AFRICOG), the 4% Petitioner, monitors
governance and public ethics issues in public and private sectors. AFRICOG’s goal is
to address the structural causes of the governance crisis in Fast Africa.

2.2 Respondents
Director of Public Prosecution, sued as 15t Respondent is a state office established
by Article 157 and administered through the Office of the Director of Public
Prosecutions Act, 2013. The DPP exercises the delegated power of instituting and
undertaking criminal proceedings against any person before any court in Kenya
over any offence (except court martials).
Geoffrey Obiri and Mureithi are prosecution counsel sued in their person
capacity because their conduct in the Kshs 63 billion Aror and Kimwarer
dams case deprives them of the privilege of immunity.

2.3  Interested Party
The Law Society of Kenya, Interested Party, is a legal person founded by section
4 of the Law Society of Kenya (LSK) is founded by section 4 of the Law Society of
Kenya Act, 2014. Section 4 requires LSK to ‘uphold the Constitution of Kenya and
advance the rule of law and administration of justice’ and to ‘protect and assist’ the
public in Kenya in legal matters.
LSK’s other functions relevant to this petition is to ensure that all persons who
practise law in Kenya or provide legal services in Kenya meet the standards of
learning, professional competence and professional conduct that are appropriate for
the legal services they provide. Likewise, LSK must also determine, maintain and
enhance the standards of professional practice and ethical conduct, and learning for
the legal profession in Kenya. It must also formulate policies that promote the

restructuring of the legal profession in Kenya to embrace the spirit, principles, values



15.

16.

17.

18.

19.
20.

21.

22.

9 of 94

and objects the Constitution of Kenya and facilitate the realization of a transformed
legal profession that is cohesive, accountable, efficient and independent. Besides, LSK
must protect and promote the interests of consumers of legal services and the public
interest generally, by providing a fair, effective, efficient and transparent procedure for

the resolution of complaints against legal practitioners.

As such, LSK has an identifiable interest and legitimate stake in these proceedings.

3. Legal Foundation
3.1 Constitutional Basis
The Constitution’s preamble bespeaks Kenyans’ desire to live in a country

governed by the rule of law.

Under Article 1 of the Constitution, all sovereign power belongs to the people of
Kenya who have delegated it to state organs and officers like the Respondents.
Article 2(1) of the Constitution establishes the supremacy of the Constitution,
while Article 2(2) provides that state authority can only be claimed or
exercised per the Constitution. Article 2(4) provides that any act or omission
violating the Constitution is invalid.

Article 3 obligates every person to respect, uphold and defend the Constitution.
Under Article 4(2), Kenya is a multi-party democratic state founded on the
national values and principles of governance in Article 10.

The Article 10 national values and principles of governance bind all state
organs, state officers, public officers and all persons whenever they apply or
interpret the Constitution, whenever they enact, apply or interpret any law or
whenever they implement public policy decisions. The values and principles
relevant to this Petition include the rule of law, good governance, integrity,
transparency, and accountability.

Further, under Article 19(3), the rights and fundamental freedoms in the Bill of
Rights, (a) belong to each individual and are not granted by the state; (b) do not
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exclude other rights and fundamental freedoms recognised or conferred by law
unless they are inconsistent with the Bill of Rights, and (c) are subject only to the
limitations contemplated in the Constitution.

As to scope, under Article 20(1), the Bill of Rights applies to all law and binds all
State organs and all persons. Article 20(2) also entitles every person to enjoy the
rights and fundamental freedoms in the Bill of Rights to the greatest extent
consistent with the nature of the right or fundamental freedom

Notably, Article 20(3) requires this court to develop the law to the extent that
it does not give effect to a right or fundamental freedom and adopt the
interpretation that most favours the enforcement of a right or fundamental
freedom.

Equally, in interpreting the Bill of Rights, Article 20(4) requires the court,
tribunal, or other authority to promote the values that undetrlie an open and
democratic society based on human dignity, equality, equity and freedom; as
well as the spirit, purport and objects of the Bill of Right

Article 21(1) obligates the state and every State organ to observe, respect, protect,
promote and fulfil the rights and fundamental freedoms in the Bill of Rights.
Under Article 22, every person has the right to institute court proceedings
claiming that a right or fundamental freedom in the Bill of Rights has been
denied, violated, infringed, or threatened. Article 258 confers a similar right of
standing concerning the Constitution and beyond the Bill of Rights.

By Article 23 and 165(3)(d), the High Court has jurisdiction to hear and
determine applications for redress of a denial, violation or infringement of, or
threat to, a right or fundamental freedom in the Bill of Rights.

Under Article 50(1), every person has the right to have any dispute that the
application of law can resolve decided in a fair and public hearing before a

court or, if appropriate, another independent and impartial tribunal or body.
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Article 73 (1) of the Constitution specifies that authority assigned to a state

officer is a public trust to be exercised in a manner that: is consistent with the

purposes and objects of the Constitution; demonstrates respect for the

people; brings honour to the nation and dignity to the office; and

promotes public confidence in the integrity of the office.

Under Article 73(2) the guiding principles of leadership and integrity include:
objectivity and impartiality in decision making, and in ensuring that decisions
are not influenced by nepotism, favouritism, other improper motives or
corrupt practices. Also, selfless service based solely on the public interest,
demonstrated by —

() honesty in the execution of public duties; and

(i) the declaration of any personal interest that may
conflict with public duties;

(d) accountability to the public for decisions and actions;
and

(e) discipline and commitment in service to the people.

Concerning independence, Article 157(10) forbids the DPP from requiring
the consent of any person or authority to commence criminal proceedings
and from being under the control of direction or control of any person or
authority in the exercise of prosecutorial powers or functions.

Not to mention that Article 157(11) requires the DDP to consider the public
interest, the interests of the administration of justice and the need to prevent
and avoid abuse of the legal process in conducting his office.

Article 159 wvests judicial authority in the courts and tribunals established by
the Constitution and outlines principles in discharging judicial authority. A key
principle of judicial authority is to ensure that justice is done to all, irrespective of
status and to protect and promote the principles and purposes of the Constitution.

Article 249 indicates that the objects of the commissions and the independent
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offices (like the ODPP) are to: protect the sovereignty of the people; secure

the observance by all State organs of democratic values and principles; and
promote constitutionalism.

On that score, under Article 249(2), the DPP, just like holders of independent
offices, is subject only to the Constitution and the law; and is independent and
not subject to direction or control by any person or authority.

Lastly, Article 259 demands interpretation of the Constitution in a manner
that: promotes its purposes, values and principles; advances the rule of law,
and the human rights and fundamental freedoms in the Bill of Rights; permits

the development of the law; and contributes to good governance.

3.2 International Law
(i) Guidelines on the Role of Prosecutors, 1990
Adopted in 1990, Guideline 1 requires persons selected as prosecutors must be

individuals of zutegrity and ability, with appropriate training and qualifications.

Further, under Guideline 3 and 4 prosecutors, as essential agents of the
administration of justice, must always maintain the honour and dignity of their
profession. States must ensure that prosecutors are able to perform their professional
functions without intimidation, hindrance, harassment, improper interference or
unjustified exposure to civil, penal or other liability.

More precisely, Guideline 12 requires prosecutors, in accordance with the law, to
perform their duties fairly, consistently and expeditiously, and respect and protect
human dignity and uphold human rights, thus contributing to ensuring due process
and the smooth functioning of the criminal justice system.

That apart, Guideline 13 demands that prosecutors must in the performing their

duties, prosecutors must:

a. carry out their functions impartially and avoid all political,
social, religious, racial, cultural, sexual or any other kind of
discrimination;
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b. protect the public interest, act with objectivity, take proper
account of the position of the suspect and the victim, and pay
attention to all relevant circumstances, irrespective of
whether they are to the advantage or disadvantage of the

suspect;

d. consider the views and concerns of victims when their
personal interests are affected and ensure that victims are
informed of their rights in accordance with the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse
of Powet.

Specifically, Guideline 15 requires prosecutors to give due attention to the

prosecution of crimes committed by public officials, particularly corruption,

abuse of power, grave violations of human rights and other crimes recognized

by international law and, where authorized by law or consistent with local
practice, the investigation of such offences.

Complaints against prosecutors alleging that they acted in a manner clearly out
of the range of professional standards must be processed expeditiously and

fairly under appropriate procedures under Guideline 21.

(ii) Basic Principles on the Role of Lawyers
Principle 12 requires lawyers to maintain the honour and dignity of their

profession as essential agents of the administration of justice, at all times.

Principle 14 requires lawyers, in protecting the rights of their clients and promoting
the cause of justice, to uphold human rights and fundamental freedoms and to act at
all times freely and diligently in accordance with the law and recognized standards and
ethics of the legal profession.

Lawyers must always loyally respect the interests of their clients under Principle 15 of

the Basic Principles.

(iii)y IBA Standards for the Independence of the Legal Profession, 1990
Rule 6 of these IBA Standards entitles lawyers to act freely, diligently and
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fearlessly in accordance with the legitimate interest of the client, subject only
to established rules, standards, and ethics of the profession.

IBA International Principles on Conduct for the Legal Profession, 2011
Under International Principle 2, lawyers must at all times maintain the highest

standards of honesty, integrity and fairness towards the lawyetr’s clients, the

court, colleagues and all those with whom the lawyer comes into professional

contact.

Also, International Principle 2 requires lawyers to treat client interests as
paramount, subject always to there being no conflict with the lawyer’s duties
to the court and the interests of justice, to observe the law, and to maintain

ethical standards.

3.3  Statutory Basis
@A) Office of Director of Public Prosecutions Act, 2013
Section 4 of the ODPP Act imposes the following guiding principles in all

prosecutorial decisions while exercising the DPP’s mandate:

(a) the diversity of the people of Kenya;

(b) impartiality and gender equity;

(c) the rules of natural justice;

(d) promotion of public confidence in the integrity of the
office;

() the need to discharge the functions of the Office on
behalf of the people of Kenya;

(f) the need to serve the cause of justice, prevent abuse
of the legal process and public interest;

(g) protection of the sovereignty of the people;

(h) secure the observance of democratic values and
principles; and

() promotion of constitutionalism.

Section 5 of the ODPP Act, on protection from personal liability, grants a
conditional immunity:

No matter or thing done by a member of the staff of the
Office or any officer, employee or agent of the Office
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shall, if the matter or thing is done in good faith in the
execution of the functions, powers or duties of the Office,
render the member, officer, employee or agent personally
liable to any action, claim or demand whatsoever.

Section 34 of the DPP Act on qualification for appointment as prosecution
counsel demands that a person qualifies to be appointed as a prosecution

counsel only if that person is—

(@) an Advocate of the High Court of Kenya; or

(b) holds legal qualifications that would entitle the
person to practice law in Kenya; and

(c) is a fit and proper person with due regard to his or
her experience conscientiousness and integrity, to be
entrusted with the responsibilities of the office
concerned.

(ii) Fair Administrative Action Act, 2015
Article 47, as read with section 4(1) of the Fair Administrative Action Act,
2015 guarantees every person the right to administrative action that is
expeditiouns, efficient, lawful, reasonable and procedurally fair’.
In that regard, section 2 of the Fair Administrative Action Act, 2016
defines “administrative action” as extending to the powers, functions and
duties exercised by authorities or quasi-judicial tribunals; or any act,
omission or decision of any person, body or authority that affects the legal
rights or interests of any person to whom such action relates. Therefore, the
dedision to prosecute is an administrative action that this court has the power to
review.
Under section 7 of the Fair Administrative Action Act, 2015, this court is
entitled to review administrative action, among others, where:

56. the administrator: was biased or may reasonably be
suspected of bias;

57. the administrative action or decision in issue was
taken with an ulterior motive or purpose calculated to
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prejudice the legal rights of the applicant;

58. there was an abuse of discretion or failure to act in the
discharge of a duty imposed under any written law;

59. the administrative action or decision is unreasonable; or

60. the administrative action or decision is taken or made in
abuse of power.

4. Facts of the Case
The facts of this matter are straight-forward.

On 23 July 2019, in Milimani Chief Magistrates Anti-corruption Court Case
20 of 2019 the DPP charged 24 individuals (mostly public officers) with the
loss of Kshs 63 billion in the Arror and Kimwarer dams project. The 24
accused persons faced some 30 counts of various corruption and economic
related crimes like abuse of office and conspiracy to commit an economic
crime. Eventually, the DPP discharged 15 of those accused persons (some
becoming prosecution witnesses). At the end, 9 accused persons remained on
the amended charge sheet faced with 30 counts.

In September and October 2023 Petitioners noticed press reports indicating
that prosecution counsel, Geoffrey Obiri and Oliver Mureithi, were stalling
the prosecution of the case. The reports indicated that the prosecution
counsel were refusing to call witnesses or to examine any witnesses many of
whom were appearing under warrants of arrest. The duo cited “firm
instructions not to proceed with the case”.

Predictably, on 14 December 2023 the trial court (Hon Nyuttu) acquitted all
nine accused persons under section 210 of the Criminal Procedure Code, Cap
75.

Aggrieved, Petitioners seek to hold the prosecution counsel personally liable
for the “reckless derelicion of duty”. The Petitioners seek to achieve this, by
lifting the immunity of the prosecutorial counsel and to have them indemnify
the public should any of the acquitted persons sue for claiming damages for

malicious prosecution.
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5.  Particulars of Unconstitutionality
First, by failing to call witnesses, in the Kshs 63 billion Arror and Kimwarer

dams case, because of “firm instructions not to proceed with the case” the
Respondents violated Article 157(10). Article 157(10) forbids the DPP from
being under the control of direction or control of any person or authority in
the exercise of prosecutorial powers or functions.

By the same token, the Respondents violated Article 73(2) requiring
objectivity and impartiality in decision making, barring decisions influenced by
nepotism, favouritism, other improper motives or corrupt practices. Similatly,
the DPP’s decision to halt the prosecution because of instructions from third
parties violates Article 249 on the independence of independent office
holders.

Further, the Respondents’ conduct violates Article 73(1) because the “reckless
dereliction of duty” is inconsistent with the purposes and objects of the
Constitution; demonstrates disrespect for the people; brings dishonour to the
nation and indignation to the office; and weakens public confidence in the
integrity of the office of the DPP.

What’s more the Respondents recklessness violated section 4 of the ODPP Act
requiring impartiality, promotion of public confidence in the integrity of the
office, discharge of the functions of the Office on behalf of the people of
Kenya, service to the cause of justice while avoiding abuse of the legal process,
action in the public interest, protection of the people’s sovereignty, and the
promotion of constitutionalism.

Second, section 5 of the ODPP Act, 2013 only grants prosecution counsel a
conditional immunity “if the matter or thing is done in good faith in the
execution of the functions, powers or duties of the Office”. In this case,

however, prosecution counsel acted in bad faith, unlawfully, and unreasonably



71.

72.

73.

74.

18 of 94
in a case concerning the loss of Kshs 63 billion by the public. And so, the

prosecution counsel’s “reckless derelicion of duty” disentitles them to the
immunity under section 5 of the ODPP Act.

In this case, therefore, since independence of the DPP is subservient to the
Constitution, immunity is unavailable to prosecution counsel who exercised their
discretion by violating the Constitution and the law and by acting in bad faith.

Lifting the prosecution counsel’s immunity on the facts of this case is
consistent would not make prosecutors less independent and courageous in
executing their duties, or interfere with the prosecutors’ performance of their
public tasks. Instead, limiting the prosecutorial immunity would at least serve
a symbolic function, however; it would show that prosecutors are not entirely
above the law that holds other mortals financially accountable for their
intentional misdeeds in public office.

Burdening the public with the loss of a prosecution worth Kshs 63 billion of public
funds and payment of damages for malicious prosecution because of prosecution
counsel’s reckless dereliction of duty violates Article 10 and 201 of the Constitution.
Article 10 demands good governance while under Article 201(1) public money must
be used in a prudent and responsible way.

Third, the DPP’s derelicion of duty violates Petitioners’ right to fair
administrative action under Article 47 and the FAA because the DPP may

reasonably be suspected of bias. Also, the derelicion of duty smacks of

ulterior motive or purpose calculated to prejudice the legal rights of the public

and abuse of power.
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6. Reliefs

75.  As a result of which the petitioner prays the court for these or other appropriate
reliefs:

a) A declaration does issue that the Director of Public
Prosecution and prosecution counsel Geoffrey Obiri and
Oliver Mureithi violated Articles 10, 73, 175(10) and (11),
and 249 Constitution as read with section 4 of the ODPP
Act by their “reckless derelicion of duty” and lack of
independence in the Kshs 63 billion Arror and Kimwarer
Dams case (in Milimani Chief Magistrates Anti-corruption
Court Case 20 of 2019 Rv)

b) An order be and is issued that the finding of constitutional
violation in (a) above is a relevant factor to be recorded and
considered should Geoffrey Obiri and Oliver Mureithi seek a
state office.

c) A declaration be and is issued that Geoffrey Obiri and Oliver
Mureithi’s reckless dereliction of duty was not in good faith
and disentitles them from claiming immunity under section 5
of the ODPP Act, 2013.

d) A costs order against the Respondents to deter future reckless
dereliction of prosecutorial duty and to indemnify the public
from the unnecessary costs arising from the Respondents’
conduct.

Dated at Nairobi on 29 of December 2023

Ochiel Dudley

Advocate for the Petitioners
Drawn and filed by
Ochiel Dudley, Advocate
House No. 5, The Crescent, off Parklands Road
P. O. Box 26586-00100, Nairobi
litication(@katibainstitute.org /ochieljd@katibainstitute.org
+254731 740 766
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REPUBLIC OF KENYA
IN THE HIGH COURT AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

HCCHR PET OF 2023

TRANSPARENCY INTERNATIONAL........coooiiiiiiiiina, 18T PETITIONER

KENYA HUMAN RIGHTS COMMISSION......cccccecvineinirencinnens 2ND PETITIONER
KATIBA INSTITUTE. ... 3RD PETITIONER
AFRICA CENTRE FOR OPEN

GOVERNANCE (AFRICOG)....c.iiiiiiiiii i 4T™H PETITIONER

\%

DIRECTOR OF PUBLIC PROSECUTIONS.......ccccceininiininreene. 15T RESPONDENT
GEOFFREY OBIRI. ..., 2ND RESPONDENT
OLIVER MUREITHI. ..., 3RD RESPONDENT
LAW SOCIETY OF KENYA. ..ot INTERESTED PARTY

AFFIDAVIT SUPPORTING THE APPLICATION FOR CONSERVATORY
ORDERS AND THE PETITION
I Chris Kerketing of P. O. Box 26586-0100 Nairobi make oath and swear as follows:

1. Iam Katiba Institute (3rd Petitioner)’s Litigation Manager familiar with the facts,
duly authorized, and competent to swear this affidavit on behalf of the co-
petitioners.

2. On 23 July 2019, in Milimani Chief Magistrates Anti-corruption Court Case
20 of 2019 the DPP charged 24 individuals (mostly public officers) with the
loss of Kshs 63 billion in the Arror and Kimwarer dams project. The 24
accused persons faced some 30 counts of various corruption and economic
related crimes like abuse of office and conspiracy to commit an economic
crime. Eventually, the DPP discharged 15 of those accused persons (some
becoming prosecution witnesses). At the end, 9 accused persons remained on
the amended charge sheet faced with 30 counts.

3. In September and October 2023 Petitioners noticed press reports indicating
that prosecution counsel, Geoffrey Obiri and Oliver Mureithi, were stalling
the prosecution of the case. The reports indicated that the prosecution

counsel were refusing to call witnesses or to examine any witnesses many of
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whom were appearing under warrants of arrest. The duo cited “firm
instructions not to proceed with the case”.

I annex copies of reports by K24 (25 September 2023), Daily Nation (26 September
2023), and Citizen TV (4 October 2023) marked as CK-1, CK-2, and CK-3.

4. Predictably, on 14 December 2023 the trial court (Hon Nyuttu) acquitted all
nine accused persons under section 210 of the Criminal Procedure Code, Cap
75.

I annexc a copy of the ruling by Hon Nyutu on 14 December 2023 marked as CK-4.

5.  Aggrieved, Petitioners seek to hold the prosecution counsel personally liable
for the “reckless derelicion of duty”. The Petitioners seek to achieve this, by
lifting the immunity of the prosecutorial counsel and to have them indemnify
the public should any of the acquitted persons sue for claiming damages for
malicious prosecution.

6. 1 depose this affidavit in support of the application and the Petition from facts
within my knowledge (unless I have disclosed other sources), believing it to be
per the Oaths and Statutory Declarations Act, Cap 20.

Sworn at Nairobi this 29% day of  December 2023 by
Chris Kerkering
before me

DEPONENT

N N N N

COMMISSIONER OF OATHS
Drawn and filed by
Ochiel Dudley, Advocate
House No. 5, The Crescent, off Parklands Road
P. O. Box 26586-00100, Nairobi
litigation(@katibainstitute.org /ochieljd@katibainstitute.org
+254731 740 766
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Magistrate cites frustrations by DPP in
Ksh63B Arror, Kimwarer dams case

By Nancy Gitonga, K24 Digital
On Mon, 25 Sep, 2023 17:42 | 2 mins read

Image used for illustration purposes. PHOTO/Courtesy

A magistrate has taken issue with the manner in which the Director of Public Prosecution
(DPP) is conducting the Ksh63 billion Arror and Kimwarer dams case against former finance
CS Henry Rotich and eight others saying "faceless officers" in the country's prosecution
office have thrown the case to a quagmire.
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While declining to adjourn the case on Monday, September 25, 2023, Anti-Corruption Chief

Magistrate Eunice Nyutu took issue with the instructions being given to two state prosecutors
Geoffrey Obiri and Oliver Mureithi over the case.

Nyutu said senior officers seated in the ODPP have been asking the two prosecutors to take
out the hearing of the case pending the swearing-in of the new DPP Renson Ingonga.

The magistrate wondered why the senior officers giving those instructions did not want to
commit themselves to writing a formal letter to the court.

"It is now three weeks and these faceless officers have been given you (Obiri and Mureithi)
oral instructions to secure an adjournment of this matter awaiting the assumption to the office
of Ingonga," Nyutu noted.

She proceeded to direct Obiri to present witnesses lined up to testify in the case since she felt
frustrated and not working leading to the waste of precious Judicial time.

Following the directive, Obiri presented four witnesses namely Cecilia Ngariuka Cecilia from
the office of the Auditor General and three others from Kerio Valley Development Authority
Johnanth Ruto, David Juma Onyango and Moses Kipsang Kipchumba.

Upon Obiri being compelled to proceed with the hearing, he said that he had no questions to
put the four witnesses who had been brought to court on the strength of a warrant of arrest.

Obiri sought an adjournment saying Ingonga's appointment was gazetted /last week but
President William Ruto has been away, so the DPP's swearing-in could not take place.

He asked the court to indulge the DPP for two weeks to peruse the file and give instructions
on the way forward.

The magistrate declined the request and ordered the case to proceed Tomorrow( Tuesday) for
further hearing.

In the past three weeks over 10 witnesses including former Agriculture CS Peter Munya have
been discharged without testifying in the case with the prosecutors urging the court to wait
for the new DPP to take office and give fresh directors in the trial of Rotich and his co-
accused person.

In the case, former CS finance Rotich is charged alongside his co-accused persons namely
Kennedy Nyakundi Nyachiro, Jackson Njau Kinyanjui, David Kipchumba Kimosop, William
Kipkemboi Maina, Paul Kipkoech Serem, Francis Chepkonga Kipkech, Titus Muriithi and
Geoffrey Mwangi Wahungu are charged with abuse of office over the construction of Arror
and Kimwarer dams.

The nine are accused of conspiracy to defraud the government of Kenya USD 501,829,769 by
unlawfully initiating and entering into contraction, financing and insurance agreement for the
development of Arror and Kimwarer multi-purpose dams.
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They face 29 charges of engaging in a project without prior planning, willful failure to
comply with procurement laws, Abuse of office and committing an offence of financial
misconduct.
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Nairobi

Henry Rotich dams case: Magistrate
expresses frustration with
prosecution

By Richard Munguti
NMG

A magistrate has taken issue with the manner in which officers
from the Director of Public Prosecutions (DPP) are conducting the
Sh63 billion Arror and Kimwarer dams’ case against former
Finance Cabinet Secretary Henry Rotich and eight others.
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Anti-Corruption Chief Magistrate Eunice Nyutu says "faceless
officers” in the country's prosecution office have thrown the case
into a quagmire.

While declining to adjourn the case on Monday, Ms Nyutu took
issue with the instructions being given to the two state prosecutors
— Geoffrey Obiri and Oliver Mureithi — over the case.

RELATED

Ex-Finance CS Rotich headed for acquittal in
Sh63 billion Arror dam case?

News
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projects

Ms Nyutu said the hearing dates were blocked last year and she
cannot take up new matters since her diary shows she is hearing
this particular case.

Nyutu noted that senior officers in the ODPP have been asking the
two prosecutors to seek an adjournment pending the swearing-in
of the new DPP Renson Ingonga. Mr Ingonga was on Monday
sworn in as DPP at State House.

Also read: Sh63bn Arror, Kimwarer dams scam case: Ex-Finance CS
Henry Rotich headed for acquittal?

The magistrate further questioned why the senior officers giving
those instructions do not want to commit themselves in writing a
formal letter to the court.

"It is now three weeks and these faceless officers have been given
you (Obiri and Mureithi) oral instructions to secure an
adjournment of this matter awaiting the assumption to the office of
Ingonga,” Nyutu noted.

She then directed Prosecutor Obiri to present witnesses lined up to
testify in the case, to prevent wastage of judicial time.

“The plea to have this case adjourned is hindering the way | work. |
am employed and | must be productive. These requests to suspend
the trial hinder my work. I need to be accountable. [ will not
adjourn this case lets proceed. Put the witnesses in the dock,” Ms
Nyutu ruled.
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Following the directive, Mr Obiri presented four witnesses brought
to court on the strength of a warrant of arrest—Cecilia Ngariuka
from the office of the Auditor General, and Jonathan Ruto, David
Juma Onyango and Moses Kipsang Kipchumba, all from Kerio
Valley Development Authority—but said that he had no questions
for them.

Mr Obiri sought an adjournment saying Mr Ingonga's appointment
was gazetted last week but President William Ruto has been away
on official duty, hence the DPP's swearing in could not take place.

Mr Obiri asked the court to indulge the DPP for two weeks to
peruse the file and give instructions on the way forward.

Also read: Dam projects: Kenya'’s multi-million-shilling monkey business

The magistrate declined the request and ordered the case to
proceed on Tuesday for further hearing

In the past three weeks, more than 10 witnesses, including former
Agriculture CS Peter Munya, have been discharged without
testifying in the case with the prosecutors urging the court to wait
for the new DPP to take office and give fresh directors in the trial.

In the case, former Finance CS Rotich is charged with abuse of
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Kinyanjui, David Kipchumba Kimosop, Willlam Kipkembol Maina,
Paul Kipkoech Serem, Francis Chepkonga Kipkech, Titus MR ighP4
and Geoffrey Mwangi Wahungu.

The nine are accused of conspiracy to defraud the government of
$501,829,769 by unlawfully initiating a contract, and financing and
insurance agreement for the development of Arror and Kimwarer
multi-purpose dams.

They face 29 charges of engaging in a project without prior
planning, wilful failure to comply with procurement laws, abuse of
office, and committing an offence of financial misconduct.
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Uganda's first lady tests positive for
Covid-19

Ms Janet, 75, is in isolation and has commenced treatment, President Yoweri

Museveni has said.
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Arrow and Kimwarer dams case on the

brink of collapse as two more witnesses
discharged

By Brenda Wanga Published on: October 04, 2023 09:58 (EAT)
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The case against former Finance Cabinet Secretary Henry Rotich could be on the brink of collapse
with the prosecution failing to question, yet again, its own witnesses in the case where the ex-
minister is accused of abuse of office in the Ksh.63 billion Arror and Kimwarer dams scandal.

Two witnesses set to testify on Wednesday were discharged as the prosecution, led by State
Prosecutor Geoffrey Obiri, told Magistrate Eunice Nyotu's court that the State did not have any

guestions for them.

The Magistrate however directed the lead prosecutor to proceed with the questioning, leading to
Obiri discharging the two witnesses.

also read

e ‘We've been taken into pole dancing and endless spinning, Martha Karua says on bilateral
talks report

e Fatal Buru Buru shooting unveils criminal histories of Nairobi gang

e Police probe into suspected killings on Del Monte farm

On Monday, the prosecution also failed to lead its witnesses to testify, asking the court to grant it
two weeks to enable the new Director of Public Prosecutions (DPP) Renson Ingonga time to settle in
office and give direction on the case.

In what has emerged as a pattern, the prosecution has so far discharged a total of 24 witnesses out
of an initial 32 summoned to testify against Rotich and his co-accused.

Among those who had been set to testify but did not include former Agriculture CS Peter Munya
who, despite showing up in court earlier in the year, was not questioned or ordered to testify.

Magistrate Nyotu has previously taken issue with the way in which the ODPP has conducted itself in
the case's proceedings, especially in asking for adjournment.

"It's very unfortunate that the prosecution shows up in court and claims they have no questions for
the witnesses, and claims that they need further directions from the ODPP on the way to move
forward in this case which they voluntarily presented before this court," the magistrate said
previously.

She further warned that "the court will not condone any form of interference, be it in the name of
seeking for adjournment or in the name of not presenting witnesses in court before this court."

Even after the strong warning from the bench, the prosecution again discharged five witnesses barely
three weeks later.

Rotich was first charged in 2019 with 27 other officials and entities over his involvement in the Arror
and Kimwarer multipurpose dams scandal; the prosecution insisted then that it had sufficient
evidence in the case.
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In 2021, the prosecution amended the charge sheet dropping charges against nine of the accused
persons, including former Treasury PS Kamau Thugge, and charging Rotich and eight others afresh.

The prosecution has asked that the Magistrate recuse herself from hearing the case, a ruling on the
same is expected November 19, 2023.
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